Introduction a. The recognition of human rights of those suffering from mental illness
According to the European Union Green Paper Improving the mental health of the population: Towards a strategy on mental health for the European Union, more than 27% adult Europeans are likely to suffer from at least one form of mental illness during any one year and by 2020 depression is expected to be the highest ranking cause of disease in the developed world 3 . A recent article which reported the results of a global study in The Lancet also comments that "depression impairs health state to a substantially greater degree than other diseases" 4 .
Mental health issues are increasingly finding their way onto national, European and international agendas. Moreover, the term 'mental health', though sometimes difficult to define with precision, has been taken to include not only mental ill health but also the maintenance of good mental health in general 5 .
There has also been a growing recognition that persons who suffer from mental ill-health must be protected from discrimination and abuse. The World Health Organization and the European Union have both, for example, emphasised the importance of protecting the rights of those suffering from mental illhealth and of ensuring and maintaining social inclusion for this vulnerable group of persons. In a welcome development, the United Nations finally adopted its Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities 6 in December 2006 although it is not yet in force. Amongst other things, this treaty specifically refers to those suffering from mental or intellectual impairment 7 .
It has also gradually become accepted that those suffering from mental illness possess rights which must be respected. Since 1979, the European Court of Human Rights, in particular, has developed a body of case law affirming that certain European Convention on Human Rights (ECHR) rights are relevant to mental health. The emphasis has thus been on civil rights that mainly relate to the detention and treatment of the mentally ill, such as the rights to personal liberty; respect for private and family life; procedural justice; and cruel and the prevention of inhuman treatment 8 . Latterly, this recognition at European level has found expression at national level in that domestic legislation and case law are starting to reflect the relevant provisions of the ECHR. Clearly, in the UK, the Human Rights Act 1998 has been influential in this respect 9 
b. De-institutionalisation and the increasing importance of socio-economic rights
Given the historical emphasis on civil and political rights in Western Europe, and the fact that traditionally the care and treatment of those with mental illness took place mainly in an institutional setting 11 , it is unsurprising that civil rights associated with the detention and conditions of treatment of the mentally ill were the first to be recognised by the European Court of Human Rights and also within It is generally recognised, in most Western European states at least, that for vulnerable members of society to be fully protected and enabled to seek and obtain those goods, services and support that they need and want, there must be clearly stated and defined rights which are underpinned and enforced by law. Recognised and enforceable human rights standards may stem from international and regional treaties, but these, in turn, must be incorporated or transposed within states through legislation and by receptive courts 14 .
As the move away from institutionalisation has progressed, there has emerged an appreciation of those civil, social and economic rights necessary to ensure adequate treatment and support outside the confines of institutions, and of the need to respect and protect such rights 15 . Indeed, we are nowadays arguably moving beyond the development of civil rights of judicial process towards a conception of entitlement to the least restrictive, but adequate, manner of treatment 16 .
It is accordingly essential that socio-economic rights are recognised and enforced if care in the community and social inclusion 17 are to be effective and more than merely aspirational 18 . The purpose of this article is therefore to reflect on this issue in the light of direction from Europe. 
Rights for inclusion in the community: Beyond civil rights
When ascertaining precisely which rights are required to enable a person with mental illness to successfully participate in society outside institutions it is necessary to first separate two aspects of community care.
On the one hand, there is a need to consider those situations where certain restrictions and requirements must exist in order to ensure that the individual can function within the community whilst, at the same time, protecting other members of society 19 . Here, although all categories of rights are applicable, civil rights (for example, relating to liberty, the right to life 20 and protection from cruel and inhuman treatment) tend to take on greater prominence. Reciprocity is important, in that if an element of compulsion exists in community care and treatment, then there should be commensurate obligations on public authorities to provide appropriate services 21 .
On the other hand, whilst civil rights (for example, rights relating to procedural fairness and nondiscrimination in terms of accessing and receiving services and guardianship) are of course relevant, so are those socio-economic rights which enable individuals to seek, access and receive those goods, services, and support which enable them to function to the best of their ability in the communities in which they live. This includes rights to health services (for both mental and physical health), benefits and rehabilitation services, housing and access to education and employment. Non-discrimination and equality are also vital components in the provision of such assistance.
As already stated, for such rights to be effectively implemented, there needs to be a relevant international and/or regional human rights framework supported by appropriate legislation and recognition by domestic courts. It is therefore necessary to first consider which international and regional socio-economic rights standards exist that are relevant to mental health care in Europe. a wide range of specially tailored measures will be required'. Rights which are specifically relevant to mental health are identified as the right to work, to social security, to protection of the family and of mothers and children, to an adequate standard of living (including accommodation), to physical and mental health (including the right to rehabilitation services), to education, and to participate in cultural life and enjoy the benefits of scientific progress 24 . Equality and non-discrimination are also important. Sadly, however, the Committee has also noted that states parties' promotion of such rights has not always been encouraging 25 . Against this international background, European regional instruments are more directly reflected at municipal level.
International and European frameworks for mental health and related socio-economic rights a. International instruments

Similarly, the United Nations Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care
b. European instruments
The Council of Europe's original 1961 and revised 1996 versions of the European Social Charter (ESC) contain socio-economic rights which are relevant and applicable to integration into society of those with mental illness. Provisions of the ECHR, such as Article 6 in terms of procedural matters relating to the assessment and provision of goods and services, may also have relevance here. However, being an instrument of civil and political rights, the ECHR is better at protecting individuals from unnecessary or uninvited treatment and detention than at ensuring they receive that which is essential for them to effectively integrate into society 31 . For example, it protects individuals from unwarranted and excessive detention and treatment under Articles 5, 3 and 8, and ensures fair procedures when matters are adjudicated. However, these negative rights are insufficient by themselves if those suffering from mental ill health are to be fully and effectively integrated into the communities in which they live and work and cared for and supported there. The ESC therefore has a potentially important supplementary role.
In terms of social integration, Article 15 ESC is the most prominent, 32 although, given the Charter's provisions on non-discrimination and equality, its other provisions are clearly applicable. The objective of Article 15 of the Revised ESC is that persons with disabilities, including those with mental illness, are able to function to the best of their ability within their communities and therefore includes the right to "independence, social integration and participation in the life of the community" 33 . This takes forward the right contained in the original 1961 version of the Charter which provided for "the effective exercise of the right of the physically or mentally disabled to vocational training, rehabilitation and resettlement" to be achieved through the provision of public and private training facilities and employment 34 .
Article 15 of the Revised Charter 35 refers to "the effective exercise of the right to independence, social integration and participation in the life of the community" and stipulates that this includes the provision of mainstream or, where this is not possible, specialised "guidance, education and vocational training" 36 . It also states 37 that this includes the promotion of employment in the ordinary workplace where this is possible. In regard to other measures to promote access to employment, states are afforded a margin of appreciation, but this will not prevent the Committee from considering whether or not such measures effectively comply with the provision 38 . Article 15(3) also places an obligation on States to promote "full social integration and participation in the life of the community" using measures "to overcome barriers to communication and mobility and enabling access to transport, housing, cultural activities and leisure". This obligation includes providing effective remedies for those who have been unlawfully treated 39 . Moreover, in relation to housing, the European Committee of Social Rights has stated 40 that "The needs of persons with disabilities must be taken into account in housing policies;" 41 .
However, despite these provisions, in terms of direction and effectiveness, the European system has its imperfections.
Human rights and community care: An intricate web? a. Council of Europe direction
The socio-economic rights referred to in the aforementioned international and European instruments have to be realised and implemented at national level. The problem is that, unfortunately, state promotion of these rights, despite the realisation in recent years that these should be given equal weight to civil and political rights 42 , has tended to lag behind that of civil and political rights. In terms of leadership and direction, the Council of Europe has also been slower in pursuing this category of rights, particularly in relation to persons with disabilities. The social right to independence, social integration and participation in community life for those with disabilities set out in Article 15 of the ESC are not 'core' rights under the Charter, notwithstanding the fact that mental health and rights has been gathering momentum. 45 . Encouragingly, however, it would seem that the Committee gave short shrift to this argument 46 . It considered that the case was admissible on the basis that, although the rights of persons with disabilities are guaranteed under Article 15(1), this does not exclude relevant issues being raised elsewhere under the Revised Charter. Accordingly, as this case was also about education, it could legitimately be considered under Article 17(2) of the Revised Charter.
b. Resourcing
Even where a particular country's laws and constitutional structure ostensibly provide the means to seek respect for and protection of the rights of those with mental disabilities, the implementation of these is often an entirely different matter 47 . Council of Europe standards and national laws can thus only go so far and are inevitably subject to political influences and resources. Implementation of economic and social rights requires that positive steps be taken by the state, generally progressively and often including the allocation of substantial amounts of resources. Yet, insufficient funding is allocated to mental health expenditure 48 . Only those states that possess, or are prepared to allocate, the resources and relevant information will ensure that the implementation of these standards is other than illusory 49 . According to the EU Green Paper, the UK spends in the region of 12% of its total health expenditure on mental health and Luxembourg slightly under 14%, Slovakia only 2% and the Czech Republic 3%, and France 5% 50 . Indeed, the assessment of entitlement to goods and services which support integration in the community, may require those suffering from mental ill-health to compete with other vulnerable groups of persons. Moreover, allocation of these resources is often subject to a number of different, and occasionally contradictory, policies and laws. This is particularly evident in, but not confined to, the case of accommodation. In Scotland, a recent decision of the Outer House of the Court of Session, whilst not specifically referring to social rights, appears to highlight some of the difficulties faced in relation to establishing a priority need for housing for those suffering from mental illness and the allocation of resources. In this case, Morgan v Stirling Council 51 , it was held that the petitioner, who suffered from "depression and nervous disability", did not fulfil the criteria to establish a priority need under s.25 (1) 56 that, in order to establish that the petitioner is vulnerable under this subsection, all the circumstances must be taken into account and "it must appear that her ability to fend for herself whilst homeless is more likely to result in injury or detriment to her than would be the case with an ordinary homeless person." 57 In this case, it was considered that the local authority had applied this comparative test and had acted reasonably in accordance with the Wednesbury test in determining that a priority need did not exist. This was despite the fact that the petitioner was homeless, her boyfriend's parents no longer had room to accommodate her, and her Community Alcohol and Drugs Service community charge nurse expressed concern that her homeless state might have a detrimental effect on her stability and progress in recovery from drug abuse. The court also made it clear that the local authority, and not the court, is best placed to make decisions on priorities, as the local authority possesses the most appropriate knowledge of housing and applicants within its area 58 .
Cases such as this raise the issue of what is and what is not acceptable in terms of 'progressive realisation' of socio-economic rights. They also raise the thorny issue of the extent to which the courts should effectively adjudicate on the allocation of resources, given that this potentially strays onto the territory of the other institutions of government. It is certainly the case that the courts in some Eastern European countries, such as Hungary, may, somewhat ironically, seek to maintain the status quo and prevent the erosion of social rights which existed during the Communist era in the face of the currently more marketdriven policies 59 . They are, in other words, effectively enforcing social rights negatively. However, the generally positive nature of social and economic rights nevertheless calls into question fundamental constitutional principles such as judicial independence and its potential compromise. This can present difficulties unless the view is adopted that courts play an integral, but not dominant or directive, role in the whole process of recognition and implementation of socio-economic rights 60 . Difficulties may also occur where care and treatment in the community contain elements of compulsion. Questions arise here as to the choices that an individual can and should be able to make 61 . The role of law here may in fact militate against the realisation of human rights. Indeed, where the law provides for compulsory community care it can actually be disempowering to those suffering from mental illness, in that it extends the control of medical practitioners and restricts patient choice 62 .
c. Fragmented and disjointed laws
Positive rights that might be implied from ECHR principles are not usually interpreted to imply absolute obligations to provide services. For example, although Article 5(4) ECHR provides for the release of patients from detention often into community care, 63 this does not necessarily automatically equate with an absolute obligation being placed on public authorities to provide appropriate support for those persons released into the community. services are only to be provided for those persons who are subject to compulsion under the Act 72 and may therefore lead to a lack of uniformity in service provision 73 .
d. Cultural and political interpretations
Underlying implementation of socio-economic rights -in fact, of human rights in general -is the issue of the impact which different cultural and political attitudes and ideologies have on the recognition and implementation of human rights, including socio-economic rights. This is compounded where the human rights of those with mental ill health are concerned. The extent to which those suffering from mental ill health are indeed entitled to "rights" and the manner in which "mental health" and "mental illness" is interpreted is very pertinent. In terms of different political attitudes, the Russian State 74 has in the past and is still prepared to detain its opponents in psychiatric hospitals 75 . Larisa Arap 76 was involuntarily detained and treated only this year after her criticisms of state psychiatric provision. Although she was eventually released, her initial detention was without judicial sanction and later, alarmingly, with it.
In terms of cultural attitudes, we might consider Hungarian out-patient programmes for the mentally ill, which lack provision for supported accommodation and employment, psychological rehabilitation and advocacy services 77 . A lack of funding is a major contributor to this 78 , but cultural interpretations of mental health are also influential. Although the situation is slowly changing, mental illness tends to be stigmatised and with symptoms, rather than the actual condition, being treated by the medical profession. Moreover, the residue of stigmatisation of certain social problems, such as unemployment, from the communist era remains, and may be experienced by the sufferers as symptoms which equate to mental illness 79 . Both sufferers and community have also generally considered in-patient care as being the only adequate form of treatment for mental illness 80 .
Nor is it certain that the European Union's Charter on Fundamental Rights, 81 if and when it becomes legally binding, will bring about improved human rights protection. It has all the correct ingredients, including civil, political, social, economic and cultural rights, and it refers to responsibilities as well as rights. Whether this will appeal to the wide spectrum of political and cultural ideologies across Europe remains to be seen. Socio-economic considerations may have traditionally been of greater concern to non-Western European states 82 84 , the importance which the European Court of Justice will ultimately ascribe to fundamental rights is at present not yet completely clear 85 . Some pessimism certainly exists on the issue of whether accession to the EU will result in better human rights respect and protection for those persons with mental disabilities in central and eastern European countries given the EU's predominantly economic focus 86 . That being said, the fact that there is ostensibly greater reciprocity in terms of the benefits that membership of the EU may bring might perhaps encourage greater and more effective implementation.
Conclusion
Over the last two decades we have come some way in Europe towards recognising that those suffering from mental illness require enforceable rights so that they are not subjected to abuse and neglect. These rights are, however, mainly civil rights which are applicable to the patient-institution relationship. If care takes place outside institutions, a far greater emphasis on socio-economic rights is required. This will enable those with mental illness to access and receive those services and that support which is necessary for them to function as effectively as possible within the communities in which they live. Yet, despite international and European standards 87 to this effect, the actual realisation of these at national level is slow 88 . Undoubtedly the lack of imperative is largely owing to the very nature of socio-economic rights and the positive obligations they place on states.
Adequate rights and the law do not alone, of course, provide the answer to full and effective care in the community. There is always a balance to be struck between the desire to provide community care and availability of resources, the rights of the person suffering from mental ill health and public safety.
Socio-economic rights are, however, incontrovertibly an important component in the achievement of the 'well-organized community-based care' envisaged by the WHO 89 , the community care provisions in the Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities 90 and 'independence, social integration and participation in the life of the community' referred to in the Revised ESC 91 . Their recognition and implementation, together with adequate resourcing and proper coordination between relevant care givers, will reduce the risk that individuals will ultimately not benefit from care in the community, and possibly become subject to compulsory admission to psychiatric units or the criminal justice system 92 .
